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Health and guardianship law 
Editors: Lindy Willmott and Dr Ben White 
<topic>CONFLICT TRANSACTIONS IN THE GUARDIANSHIP SYSTEM 
Sometimes there is room for genuine debate about whether a transaction is one that involves conflict 
and, if so, whether the transaction should be authorised in any event. At other times, the existence of a 
conflict and the inappropriateness of proposed or past conduct are quite clear. The decision examined 
in this editorial, Re KAA, [2008] QGAAT 7 belongs to the latter category of case and so in one sense 
is legally uncontroversial.  
 What is significant about this decision, however, is the role played in these various transactions 
by a legal practitioner. The Guardianship and Administration Tribunal ultimately considered the 
practitioner’s conduct to be sufficiently concerning to refer its reasons for decision to the Legal 
Services Commission.  
 Before turning to this decision, this editorial considers briefly the law relating to conflict 
transactions in the guardianship system, including the circumstances in which they may be authorised. 
<DIV>WHAT IS A CONFLICT TRANSACTION? 
Attorneys and administrators are required to exercise their powers “honestly and with reasonable 
diligence to protect the adult’s interests”.1 The guardianship legislation further requires that attorneys 
and administrators avoid conflict transactions.2 
 A conflict transaction is defined as one in which there may be conflict, or which results in 
conflict, between the duty owed by an attorney or administrator to the adult and either:3 
• the interests of the administrator [or attorney] or a person in a close personal or business 
relationship with the administrator [or attorney]; or 
• another duty of the administrator [or attorney]. 
 An example specifically included in the guardianship legislation is where an attorney or 
administrator buys the car of an adult.4 
 A transaction will not be a conflict transaction, however, only because:5  
by the transaction the administrator [or attorney] in the administrator’s [or attorney’s] own right and 
on behalf of the adult– 
a) deals with an interest in property jointly held; or 
b) acquires a joint interest in property; or 
c) obtains a loan or gives a guarantee or indemnity in relation to a transaction mentioned in 
paragraph (a) or (b). 
<DIV>WHO CAN AUTHORISE A CONFLICT TRANSACTION? 
                                                          
1 Powers of Attorney Act 1998 (Qld), s 66(1) and Guardianship and Administration Act 2000 (Qld), s 35. Section 35 of the 
Guardianship and Administration Act 2000 (Qld) also imposes this duty on guardians. In the interests of brevity, a reference to 
the “adult’s interests”, which is the language of the Guardianship and Administration Act 2000 (Qld), will be taken to include 
the “principal’s interests”, which is the terminology used in the Powers of Attorney Act 1998 (Qld). 
2 Powers of Attorney Act 1998 (Qld), s 73(1) and Guardianship and Administration Act 2000 (Qld), s 37(1). 
3 Powers of Attorney Act 1998 (Qld), s 73(2) and Guardianship and Administration Act 2000 (Qld), s 37(2). Note that the 
wording of the Powers of Attorney Act 1998 (Qld) is slightly different as it refers to the “interests of the attorney, or a relation, 
business associate or close friend of the attorney”,: s 73(2). 
4 See n 4.  
5 Powers of Attorney Act 1998 (Qld), s 73(3) and Guardianship and Administration Act 2000 (Qld), s 37(3). A reference in 
these provisions to “joint interest” includes an interest as a joint tenant or tenant in common: Powers of Attorney Act 1998 
(Qld), s 73(4) and Guardianship and Administration Act 2000 (Qld), s 37(5). 
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The guardianship legislation provides for the authorisation of conflict transactions. In relation to 
administrators, the Tribunal may authorise a specific conflict transaction, conflict transactions of a 
particular type or conflict transactions generally.6 
 In relation to attorneys, the principal himself or herself may authorise a conflict transaction. As is 
the case with Tribunal authorisation for administrators, a principal may authorise a specific conflict 
transaction, conflict transactions of a particular type or conflict transactions generally.7 The Supreme 
Court and the Tribunal also have power, if it is in the best interests of the principal, to “authorise an 
attorney, either generally or in a specific case, to undertake a transaction that the attorney is not 
otherwise authorised to undertake or may not otherwise be authorised to undertake”.8 Further, there is 
also power to relieve an attorney from personal liability if the “attorney has acted honestly and 
reasonably and ought fairly to be excused for the breach”.9 
<DIV>RE KAA: CONFLICT TRANSACTIONS 
KAA is an 88-year-old man who executed an Enduring Power of Attorney appointing his sister, MM, 
as his attorney for financial, personal and health matters. MM’s daughter and KAA’s niece, LK, was 
appointed as a successive attorney. Prior to the Tribunal hearing, the Enduring Power of Attorney was 
suspended by the Adult Guardian after an investigation of MM’s conduct as attorney. The Tribunal 
ultimately revoked the Enduring Power of Attorney. By the time of the hearing, MM had died and so 
it was LK who was removed as KAA’s attorney.  
 This case raised numerous issues including, for example, whether there should be an appointment 
of a guardian and administrator for KAA and, if so, who should be appointed. The matters canvassed 
here, however, will be restricted to the conduct of MM as KAA’s attorney and the issues of concern 
identified by the Tribunal.  
<subdiv>Severing joint tenancies 
KAA and MM owned a number of properties together. MM arranged for three of these properties, 
which they owned as joint tenants, to be held instead by them as tenants in common. Although MM 
had a right to change unilaterally the way in which these properties were held, these transactions 
amounted to conflict transactions. As the Tribunal noted:  
<blockquote> 
[49] The Tribunal considers that whilst she remained attorney, MM “was not entitled to sever the 
joint tenancy because this was a conflict transaction which altered property rights for the principal 
and potentially advances the interests of the relatives of the attorney.” [quoting the investigation 
report of the Adult Guardian] 
[50] The Tribunal agrees with the Adult Guardian that KAA’s interests were affected by the 
severance of the joint tenancies because he would have become the sole owner on the death of the 
attorney and co-owner. To quote from the investigation report “KAA would have inherited the whole 
of the properties in question if MM pre deceased. After the severance, his expectation was reduced to 
a one half share of the property.”</blockquote> 
 The Tribunal also referred to its earlier decision of Re MV [2005] QGAAT 46 where it had 
previously held that the severing of a joint tenancy amounted to a conflict transaction. 
<subdiv>Contract to sell real property to LK 
MM entered into a contract of sale with LK, her daughter, in relation to two properties that MM 
owned jointly with KAA. MM acted both on her own behalf and on behalf of KAA as his attorney 
when agreeing to sell these properties. The sale price was $320,,000 despite there being an 
independent valuation assessing market value at $360,,000. The Tribunal considered this constituted a 
                                                          
6 Guardianship and Administration Act 2000 (Qld), ss 37(1), 152(1). 
7 Powers of Attorney Act 1998 (Qld), s 73(1). 
8 Powers of Attorney Act 1998 (Qld), ss 109A, 118(2). 
9 Powers of Attorney Act 1998 (Qld), ss 105, 109A. 
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conflict transaction as it involved a conflict between MM’s duty as attorney to KAA and the interests 
of her daughter. 
<subdiv>Application of proceeds of sale 
Another property jointly owned by KAA and MM was sold but KAA did not receive any of the funds 
from the sale of this asset. Instead, some of the proceeds of sale were applied to discharge a mortgage 
of MM. Of significance was that this mortgage was unrelated to the property that was sold and the 
mortgage was held solely in her name. The remaining proceeds of sale were then deposited in MM’s 
bank account.  
 The Tribunal considered that MM should have opened a joint account and placed the net 
proceeds of sale into that account as property jointly held. A failure to do so meant MM had not acted 
honestly and with reasonable diligence. 
<DIV>RE KAA: ROLE OF LEGAL PRACTITIONER 
As noted earlier, of significance in this decision is the role played by a legal practitioner, DP from B 
Lawyers who had been retained by MM, in the various transactions described above.  
 At the Tribunal hearing, the practitioner acknowledged that he was aware of at least some level 
of impaired capacity on the part of KAA and that MM was acting as KAA’s attorney under an 
Enduring Power of Attorney. However, at no stage did DP advise MM that she was entering into 
conflict transactions and otherwise failing to act honestly and with reasonable diligence to protect the 
principal’s interests.  
 Firstly, DP failed to advise MM that the severing of the joint tenancies of the jointly owned 
property amounted to a conflict transaction. 
 Secondly, DP did not mention that the sale of properties owned jointly by KAA and MM to LK 
was a conflict transaction. The Tribunal specifically noted his awareness that the consideration 
offered by LK was below market value (which he explained as being due to certain works LK had 
undertaken on the property). Also of concern in relation to this transaction was that DP was listed as 
acting both for the seller (MM in her own right and MM acting on behalf of KAA) and the buyer 
(LK). 
 Thirdly, in relation to the application of the proceeds of sale of property jointly owned by KAA 
and MM, DP said he reminded MM that a proportion of those funds belonged to KAA. He did not, 
however, “delve into the reasoning” for MM’s instructions not to disperse part of the proceeds of sale 
to KAA. He also failed to mention that such a course of action breached the Powers of Attorney Act 
1998 (Qld). 
 In light of these concerns, the Tribunal ordered that a copy of its reasons for decision be sent to 
the Legal Services Commission for its consideration. 
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